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Abstract 
Recent years have seen a renewal of focus on deregulation and reevaluating both the scope and 
size of government. This paper contributes to the discussion by investigating the impact of two 
Trump-era executive orders on deregulation, using a dataset of comments from state and federal 
agencies to analyze state buy-in and the implications for the efficacy of executive orders 13771 
and 13777. This paper uses a public choice framework and tests whether regulators are generally 
supportive of reform, including state-level analysis of differences in support. Regulations were 
tagged with various categories such as “regulatory,” “deregulatory,” “costs,” indicating the 
content of the comment, allowing for statistical analyses to be performed. The findings suggest 
that the principal-agent problem and knowledge problem undermine the impact of deregulatory 
efforts such as E.O. 13771’s “one-in-two-out” rule. 
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1. Introduction 

While regulatory reform has enjoyed significant attention in the last decade, deregulation 

has gained a new spotlight in the Trump Administration. The federal executive does not have a 

monopoly on regulation, state executives are able to regulate on their own and in some cases, 

work directly with federal agencies like the Environmental Protection Agency (EPA) and 

Department of Transportation (DOT), which are the focus of this paper. Because the federal 

government lacks a monopoly on regulation, federal reforms need buy-in from other regulators 

to be effective. Otherwise, reforms might ignore important barriers to effective implementation, 

or could face resistance from states that can regulate on their own.  

For example, under previous administrations California had a waiver to set higher fuel 

efficiency standards than required by Corporate Average Fuel Economy (CAFE) standards under 

the EPA and DOT.1 Now, as the EPA and DOT review CAFE standards to reduce the burdens of 

strict standards, California vows to maintain their own stringent standards and encourage 

producers to meet the higher standard in other markets.2 State resistance to deregulation in other 

areas of regulation could mean further legal challenges and uncertainty as states pursue different 

standards.  

This paper will use comments from state agencies to reveal areas where states are 

supportive of regulatory reform and if there are other issue areas where stricter standards are 

supported. EPA and DOT are the main focus of this paper as these two dockets had the greatest 

                                                           
1 "Vehicle Emissions California Waivers and Authorizations," EPA. June 23, 2017, Accessed May 11, 2018. 
https://www.epa.gov/state-and-local-transportation/vehicle-emissions-california-waivers-and-authorizations. 
2 Juliet Eilperin, and Brady Dennis, "EPA's Pruitt Says 'California Is Not the Arbiter' of the Nation's Emissions 
Standards," The Washington Post, March 13, 2018, Accessed May 11, 2018. 
https://www.washingtonpost.com/news/energy-environment/wp/2018/03/13/epa-administrator-pruitt-says-
california-is-not-the-arbiter-of-the-nations-emission-standards/. 
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number of state agency comments and are the primary agencies that defer implementation and 

enforcement to states. I summarize specific recommendations and themes of those 

recommendations given by state agencies. From the recommendations given, I find that state 

agencies are supportive of reforms that address costs associated with enforcing existing rules, 

with few recommendations to repeal whole rules.  

2. Motivation 

Two executive orders, E.O. 13771 and E.O. 13777 direct agencies to pursue deregulation. 

The first directs executive agencies to implement regulatory budgeting by eliminating existing 

rules such that two rules are repealed for every new one issued (“one-in-two-out”).3 E.O. 13777 

implements the former, and directs agencies to establish regulatory task forces that will review 

each agency’s body of regulations to identify rules for elimination.4 In response to these orders, 

agencies began issuing requests for information, a form of notice to the Federal Register that 

invites interested parties to comment.  These requests seek input on how agencies’ task forces 

should review regulations for possible modification or repeal. The requests for information are 

unique in that commenters can mention any rule within the agency’s jurisdiction; they are not 

limited to one particular rule as happens in a proposed or final rulemaking. The resulting body of 

comments captures a much more complete view of regulated entities opinions about existing 

regulations.  

Do states support the regulatory budgeting proposed by E.O. 13777? State agencies are 

particularly valuable commenters because they act as both regulated entities and regulators. They 

are regulated because they must follow their role as defined in the federal rule they enforce. 

                                                           
3 Exec. Order No. 13,771 “Reducing Regulation and Controlling Regulatory Costs,” January 30, 2017, 82 Fed. Reg. 
9339.  
4 Ibid. 
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Simultaneously, state agencies are regulators because they can pass their own regulations 

authorized by state statutes. In either case, if these entities are strongly opposed or in favor of 

regulatory budgeting, federal agencies should account for these preferences as they review rules 

for modification or repeal. Further, insight from these state agencies’ comments gives useful 

feedback on the realities of how rules are implemented and enforced when federal agencies 

delegate responsibility to the states.  

3. Initial Hypothesis 

In developing a specific hypothesis on whether states are supportive of the regulatory 

budgeting proposed by E.O. 13777, I begin by considering how the executive order changes the 

incentives at play between federal regulatory agencies and their state counterparts. Most of the 

expected impacts fall on federal agencies, as they are identified as the responsible enforcers in 

the order and in further guidance from OIRA. State agencies are secondarily impacted by 

changes to the number of rules that must be enforced and procedural norms on how enforcement 

takes place.  

As a null hypothesis, I assume that state agencies are supportive of current regulation 

either because they have not made an effort to change the rules already, or because decreasing 

rules would diminish the role of state agencies. This hypothesis is based on public choice theory 

in regulation, the understanding that agencies are rational actors making decisions within the 

broader institution of regulation, in which their budgets and responsibilities are dependent on the 

duties deferred to them by their respective legislatures and federal counterparts.5 A reduction in 

regulations with an unchanged budget would give a state agency more resources, but because 

                                                           
5 Barry R.Weingast, "Regulation, Reregulation, and Deregulation: The Political Foundations of Agency Clientele 
Relationships," Law and Contemporary Problems 44, no. 1 (Winter 1981): 147-77. https://doi.org/10.2307/1191389. 
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federal grants are directly tied to rule enforcement budgets would similarly decrease. An increase 

in budgets is an unlikely result of the executive order, unless agencies can effectively argue that 

current resources are not sufficient for the current responsibilities deferred to them, which they 

are likely to be doing already.  

To develop an alternative hypothesis, I assume that states are interested in some reform 

from the status quo and consider what reforms a state would support. Broadly, federal statutes 

that authorize regulations like the Clean Air Act create a minimum floor of standards that states 

are asked to enforce on behalf of the federal government.6 Some exceptions, like CAFE rules, 

also create a ceiling for standards to prevent substantial variation among states.7 Where 

regulations are mandated specifically by statute, as is the case with National Ambient Air 

Quality Standards authorized by the Clean Air Act, regulatory agencies have some discretion in 

setting a standard, but full deregulation of any standards would require Congress to repeal the 

authorizing statute. In such cases, states have a strong incentive to recommend procedural 

changes that could make the enforcement of existing standards less costly so that state agencies 

could maximize their existing budgets, whether or not they are actually sufficient to cover the 

costs of current responsibilities. 

From this idea, I develop the following null and alternative hypothesis: 

HO: States, as regulators, prefer to maintain status quo levels of regulation that they are 

responsible for implementing.  

                                                           
6 "The Clean Air Act in a Nutshell," Environmental Protection Agency, March 22, 2013. 
https://www.epa.gov/sites/production/files/2015-05/documents/caa_nutshell.pdf. 
7 William W Buzbee, "Asymmetrical Regulation: Risk, Preemption, and the Floor/Ceiling Distinction," New York 
University Law Review 82, no. 6 (December 2007): 1547-1619. https://ssrn.com/abstract=1024183. 

 



   
 

7 
 

HA: States favor repeal or modification of rules that bind state action when acting as a 

regulator on behalf of the federal government, including procedural rules and standards 

for enforcement.  

To further the alternative hypothesis, I seek out examples of state recommendations to 

see if the changes suggested offer any full repeals, suggest resistance to reforms in any area, or 

focus only on the procedural aspects of rules. Public comments submitted by state agencies to 

requests for information on how to conduct review under E.O. 13771/13777 are a prime 

opportunity to assess sentiment on regulatory reform.  

4. The Value of Public Comments 

There are substantial reasons to question the value of public comments due to selection 

bias and information cost of submission.8 These critiques are usually levied at comments from 

individuals, where notice-and-comment seeks to capture the sentiment of the broader public. 

Yackee 2006 finds significant impact of public interest comments on final regulations.9 In a later 

paper, she also finds that business interests have disproportionate influence in the public 

comment process.10 Conglianese finds similar bias, showing that few individual citizens 

participate but also shows hope for future participation thanks to information technology 

advancements.11 In a separate paper, he also questions using public satisfaction as a measure to 

                                                           
8 Literature on this includes Coglianese, 2004; Wagner, 2010; Yackee & Yackee, 2006. 
9 Susan Webb Yackee, "Sweet-Talking the Fourth Branch: The Influence of Interest Group Comments on Federal 
Agency Rulemaking," Journal of Public Administration Research and Theory 16, no. 1 (January 2006): 103-24. 
https://doi.org/10.1093/jopart/mui042. 
10 Jason Webb Yackee, and Susan Webb Yackee, "A Bias Towards Business? Assessing Interest Group Influence on 
the U.S. Bureaucracy," The Journal of Politics 68, no. 1 (February 2006): 128-39. https://doi.org/10.1111/j.1468-
2508.2006.00375.x. 
11 Cary Coglianese, "The Internet and Citizen Participation in Rulemaking," I/S: Journal of Law and Policy for the 
Information Society 1, (2005): 33. https://dx.doi.org/10.2139/ssrn.421161. 
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evaluate public participation and negotiated rulemakings.12 To assess the value of using public 

comments from state agencies, I first address the shortcomings mentioned above as applied to 

state agencies.  

Biased self-selection and potential fraud have notably occurred in a Federal 

Communications Commission NPRM on net neutrality where a number of form letters and 

duplicate comments were submitted with the same content under several different names, 

sometimes without the consent of the signing name.13 Form letter and fraudulent comments are 

most common in dockets for regulations that are made popular by the news cycle, which garner 

far greater public attention than is normally achieved in the comment process.14 Though there is 

some risk that states will modify existing form letters, the risk is much lower given that there are 

few letter campaigns focusing on states and their credentials are not easily used by other 

individuals. 

Even when comments are genuine, there is a real possibility that the pool of commenters 

is not a representative sample of all possible commenters. Where private individuals are 

concerned, the possible number of affected individuals who could comment nears the entire 

population of the US. Even when the potential pool of commenters is smaller, the cost of 

commenting inhibits all affected companies from participating. There is no explicit cost to 

submit a comment, but there is a significant time cost to gather and filter the information 

                                                           
12 Cary Coglianese, "Is Satisfaction Success? Evaluating Public Participation in Regulatory Policymaking," in The 
Promise and Performance of Environmental Conflict Resolution, ed. Rosemary O’Leary & Lisa Bingham 
(Washington, D.C.: Resources for the Future Press, 2003), 69-89. https://dx.doi.org/10.2139/ssrn.331420. 
13 Brian Fung, "FCC Net Neutrality Process 'Corrupted' by Fake Comments and Vanishing Consumer Complaints, 
Officials Say," The Washington Post, November 24, 2017, Accessed May 11, 2018. 
https://www.washingtonpost.com/news/the-switch/wp/2017/11/24/fcc-net-neutrality-process-corrupted-by-fake-
comments-and-vanishing-consumer-complaints-officials-say/. 
14 David E. Cavazos, and Matthew A. Rutherford, "Examining How Media Coverage Impacts the Regulatory Notice 
and Comment Process," The American Review of Public Administration 41, no. 6 (November, 2011): 625-38. 
https://doi.org/10.1177/0275074010387660. 
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requested by an agency in a comment. Generally, high information costs result in self-selection 

where dockets are dominated by public interest groups and trade associations with time and 

dedicated resources to devote to commenting, leaving smaller firms and individuals unheard.15  

Compared to comments on proposed rules, the “request for information” dockets used in 

this paper have an especially low information cost because states commenting do not need to 

note every possible regulation within the federal agency’s jurisdiction, only those that they have 

experience with. I do not expect to encounter selection bias on political grounds because states in 

favor of deregulation have a strong incentive to voice their opinions in order to promote reforms 

that would reduce their burdens and states opposed to deregulation have an incentive to voice 

their opinions in the public record, just as other commenters do. How state perspectives on 

regulation may differ by political leadership is not a focus for this paper. It is only mentioned 

here to reflect on possible biases in the sample, if there is a difference in perspective on 

regulation between republican and democrat led states, and one is more common in the sample 

than in reality then there would be a bias in the sample. The actual distribution of comments 

from agencies in Republican and Democratic-led states is fairly close to the distribution of 

Republican and Democratic governors, meaning there is little sample bias.     

5. Public Choice in Regulation 

Identifying recommendations as regulatory or deregulatory is valuable in its own right 

but identifying the motivation of the recommendations is even more valuable. Public Choice 

literature is helpful to identify themes in why recommendations are given. I focus on three 

specific areas of the literature, Gordon Tullock’s writings on bureaucracy that focus on the 

                                                           
15 Jason Webb Yackee, and Susan Webb Yackee, "A Bias Towards Business? Assessing Interest Group Influence on 
the U.S. Bureaucracy," The Journal of Politics 68, no. 1 (February 2006): 128-39. https://doi.org/10.1111/j.1468-
2508.2006.00375.x. 
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unique incentives affecting bureaucrats, Fredrick Hayek’s knowledge problem focusing on the 

difficulty of collecting and disseminating information in central planning, and finally Niskanen’s 

budget maximizing model focusing on budgetary incentives at play within government.  

6. Data Set and Methodology 

To answer the question of whether states are supportive of regulatory reform under E.O. 

13771 and E.O. 13777, I will look directly at the comments state agencies provided which 

included suggestions on which rules federal agencies should review as part of reforms. The detail 

of the comments should let me summarize specific rules that states support or would like 

modified.  

As if December 2017 all of the applicable agencies,16 with the exception of the 

Department of Veteran’s Affairs and NASA, have submitted a Request for Information which 

prompts suggestions on rules to be review for modification or repeal in response to E.O. 13771. 

Of these, only five had identifiable comments from state regulatory agencies; Department of 

Transportation (DOT OST-2017-0057/ DOT-OST-2017-0069), Environmental Protection 

Agency (EPA-HQ-OA-2017-0190), Department of Education (ED-2017-OS-0074), Federal 

Emergency Management Agency (FEMA-2017-0023), Department of Interior (DOI-2017-0003). 

The comment exporter from regulation.gov identifies the name of the comment, the 

organization and comment ID. The DOT and EPA dockets included a document sub-type in the 

exported file which identifies the comment as being from a local government.  

                                                           
16 Memorandum M-17-23 from the Office of Management and Budget, OIRA, Guidance on Regulatory Reform 
Accountability under Executive Order 13777, Titled “Enforcing the Regulatory Reform Agenda,” April 28, 2017. 
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-23.pdf. 
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Where this sub-type was not available, or where double-checking was necessary, I 

searched for state names under the assumption that the names identified in the export file would 

include a state name in the name of the commenting agency. In the DOT dockets there were 

several blank names, but the relatively low number of comments allowed me to check the details 

of every comment in the docket to identify all states agencies. The EPA docket had over 64,000 

comments so it was not possible to manually check each comment where the commenter name 

was either blank or anonymous. In this case I relied on the document sub-type alone. 

 In total, 74 comments were usable; 45 from the EPA, 17 from the DOT, 6 from the 

Department of Education, 3 from FEMA, one from the Department of the Interior, and one from 

the Department of Energy. Once all comments were identified, I read all of the comments 

myself, manually highlighting themes and using the qualitative analysis tool QDA Miner Lite to 

“code” these themes so that I could conduct statistical analysis on the distribution of themes.17 A 

full list of themes and example text identifying each code is given in Appendix A.  

The first four codes, Regulatory Recommendation (RN+),18 Deregulatory 

Recommendation (RN-),19 Regulatory Process Recommendation (Process+) and Deregulatory 

Process Recommendation (Process-)20 are the main focus of this paper as they capture the 

specific recommendations given by commenters. A regulatory recommendation was any 

recommendation to keep an existing rule intact, mentioned by common name, Code of Federal 

                                                           
17 QDA Miner Lite is a text analysis tool that allows themes within text to be identified and statistically summarized. 
More information on this program can be found here https://provalisresearch.com/products/qualitative-data-analysis-
software/freeware/. 
18 A request for expedited guidance already in progress but not yet published was counted as RN+ as the 
requirements are already in place.   
19 A request for clarifying guidance was coded as RN- to indicate a change from current guidance. A request to 
delay implementation of a rule was coded as RN- because it signifies a preference for the rule to not be enforced. 
Request for additional flexibility is coded as RN- because the regulatory action is meant to decrease enforceable 
requirements. 
20 A request for a process change that requires a change to a specific rule was listed as both RN- and Process-.  
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Regulations (CFR) citation, or regulation identifier number (RIN). Similarly, a deregulatory 

recommendation was any mention of reform, modification, or repeal of a specific rule. The codes 

for process recommendations followed the same binary, but capture more general reforms where 

a specific name of a rule was not mentioned. The other supporting codes are used to capture the 

reasoning behind the recommendations given. The code “Knowledge Problem” is used to 

illuminate issues with coordinating and communicating information. “Reporting” refers to any 

mention of information collection sent to the federal government. The codes “cost” and “benefit” 

are used to highlight details on the costs or benefits of regulations identified by state agencies in 

conjunction with regulatory or deregulatory suggestions.  

7. Results 

The quality of recommendations varied substantially between comments. Many 

recommendations were given without significant detail to support the recommendation, or any 

explanation of why the existing policy is burdensome. Rather, rules were deemed burdensome by 

assertion. That said, several comments were incredibly detailed, able to list monetized and 

quantified costs of reporting, citing specific text in subsections of rules and offering alternative 

language to solve the problem.  

Below in table 1 are summary statistics of the codes listed in the previous section for the 

entire sample of comments. The count shows how many times a code appeared, effectively the 

number of recommendations of that type given for the first four codes. “Comments” and “% 

comments” reveal how frequently themes appeared across the sample of comments. “# words” 

captures the number of words identified in each code, showing that commenters spent more time 

explaining certain themes, and “% words” puts this in percent context for the entire sample. The 

text of specific recommendations given by the first four codes comprises 19.6 percent of the total 
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text which shows the wealth of knowledge offered by state agency comments. The supporting 

codes, knowledge problem, budget, reporting, and cost specifically give some justification for 

the desire for change. The specifics of these recommendations are next broken down by agency 

to give context within the agency’s regulatory jurisdiction.   

 Table 1: Summary Statistics of Theme Codes 

Code Count Comments % Comments # Words % Words 

R
ec

om
m

en
da

tio
n 

 Regulatory (RN+) 64 29 38.7% 2124 1.3% 

Deregulatory (RN-) 544 61 81.3% 19376 12.3% 

Process+ 32 19  25.3% 1332 0.8% 

Process- 226 39 52.0% 8188 5.2% 

Th
em

e 
or

 ju
st

ifi
ca

tio
n 

Federal Law 9 6 8.0% 229 0.1% 

Enforcement 49 25 33.3% 2635 1.7% 

Reporting 51 26 34.7% 4129 2.6% 

Mission 33 20 26.7% 2007 1.3% 

Budget 58 28 37.3% 2933 1.9% 

Knowledge Problem 231 54 72.0% 11670 7.4% 

Cost 279 58 77.3% 13312 8.4% 

Benefits 44 22 29.3% 2190 1.4% 

Politics 3 2 2.7% 318 0.2% 

 Quotes 9 8 10.7% 678 0.4% 

 
The other code themes: “enforcement”, “reporting”, “mission”, “budget”, “knowledge 

problem”, “cost”, “benefits”, and “politics” are all used to classify recommendations and tie in 

themes identified in public choice literature. Later, I use these themes to break down 
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recommendations by type to summarize all the recommendations into easier to read tables. The 

enforcement theme helped identify implementation recommendations referring to changes 

affecting the enforcement and implementation of rules.  Recommendations can be aimed at 

changing the “definition” or “standard” of the regulation. It can recommend to change the level 

of standard, but not remove it entirely, which can include changing the definition of projects that 

require environmental impact assessments. The other categories used within the tables, reporting, 

duplication, timing, funding, and public participation further mirror coding themes of the same 

names. 

7.1 Department of Transportation 

To start my analysis, I identify the individuals who signed or otherwise provided the 

comment for each state agency. The list of commenters for this docket is provided in Appendix 

B. Knowing who commented and their title and their appointment status, allows the contents of 

comments to be compared among different types of commenters. 

Where a name and title was given, the majority of commenters are directors of agencies 

and were either appointed by governors or selected by political commissions. The majority of 

comments come from states with Republican Governors. Currently, there are 33 Republicans 

governors, 16 Democrats, and 1 independent (Alaska), or 66 percent republican governors, 32 

percent democrat. In the DOT docket, 71 percent (15/21) of commenters are republican and 24 

percent (5/21) are democrat. If one assumes that state agencies with Democratic leadership are 

more likely to favor the status quo of regulation and oppose deregulation, then the slight over-

sampling of Republican states indicates that true state perspectives are less in favor of reforms 

than this sample indicates. 
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As to the actual content of the comments, 144 deregulatory suggestions were given, 99 

deregulatory process recommendations, 10 regulatory rule recommendations, and 16 regulatory 

process recommendations. Almost all of the comments referenced the comment submitted by the 

American Association of State Highway and Transportation Officials (AASHTO), using the 

incredibly detailed analysis of that comment to concur with the association’s recommendations.  

In table 2, I summarize recommendations given in more than one comment, as these are 

recommendations that apply to more than one state’s experience. The coded text of all 

recommendations was too lengthy to include within this text. 

Table 2: DOT Deregulatory Recommendations 

Category Section Recommendations 

Repeal 
Definition 

23 CFR 771.117-133 
Environmental Impact and 
Related Procedures 

Repeal various subsections 
that expand the need for 
environmental impact 
statements.  
Exclude shoulder and guard 
rail work 

Implementation 23 CFR 772 Allow use of noise contours 
to determine traffic noise 
impact 

Implementation 23 USC 111 Give states greater flexibility 
in managing rest areas  
Allow for public private 
partnerships in rest areas 

Repeal 23 USC 313 
Buy America Act 

Repeal 

Implementation Land and Water Conservation 
Fund Act (LWCFA) 
 

Streamline and clarify 
guidance 
Do not require annual 
recertification 
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Allow flexible mitigation 
measures 

Timing Fiscal Constraint 
Requirement 

Various changes requested to 
extend the timeline for 
LRTPs 

Implementation Transit agency safety plans Extend revision timeline to 
longer than 2 years 
Clarify guidance to show that 
states are not required to 
submit plans for tribal 
agencies 

 

Table 3: DOT Regulatory Recommendations 

Category Section Recommendations 

Public Participation 40 CFR 21 – Public 
Participation Requirements 
for Small Businesses 

General Support 

Timing 49 CFR 672/673 Expedite rule release 

Funding 23 USC 117 - State grants Support and expand 
Distribute additional 
guidance on available aid 

 

 There were fewer process recommendations but more overlap in issue areas mentioned. 

The most common requests were for DOT to rely less on informal guidance, to complete 

rulemaking where clarification in the regulatory process is needed, and to streamline grant 

funding, themes that parallel the more specific regulatory suggestions. Though less common than 

funding concerns, there were also many requests to give greater flexibility for states to use their 

own standards when implementing rules. Where process recommendations were more specific, 

they usually referred to a specific project in one state, like a request that a park project be given 
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an exemption for additional reporting requirements rather than recommending that all parks 

projects require less reporting to obtain approval. There were no evident areas where state 

agencies would resist reforms and very little mention of rule intents or agency missions at all.  

7.2 Environmental Protection Agency 

Unlike the DOT docket, the EPA docket received a wider range of agency responses. 

Commenters are still mostly appointed agency leaders, with more representation of career 

officials from smaller divisions. The full detail of commenters for the EPA docket is provided in 

Appendix C. The distribution of states by political affiliation is close to the actual distribution of 

66 percent republican governors and 32 percent democrat. In this docket, 68 percent (28/41) of 

commenters are from republican-led states and 29 percent (12/41) are democrat-led.  

The greater number of comments in the EPA docket increased the variance in the quality 

of comments. Many of the recommendations given were not able to cite a particular part of the 

Code of Federal Regulations or provide a detailed description of the recommended change. 

Rather, recommendations just said to “revise” or otherwise make standards “appropriate” 

without detail of what about the current measures was inappropriate or needed revision. Table 4 

provides a summary of the recommendations given. 

Table 4: EPA Deregulatory Recommendations 

Category Section Recommendations 

Implementation 33 CFR 323 Allow modification to the "the 
character, scope, or size of the 
original fill design” to allow for 
the maintenance or reconstruction 
of a structure to meet current 
design and safety standards 
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Definition 
Implementation 

40 CFR 122 
CAFO Regulations 

Address nontraditional MS4s 
separately, exclude estimating 
impervious area 
Change permit issue time from 5 
years to 10 years 

Reporting 40 CFR 127 
Electronic Reporting Rule 

Specific reporting elements should 
be removed, made optional, or 
have additional time to report 

Implementation 40 CFR 131 
Water Quality Standards 

Clarify ambiguity in guidance and 
the role of state standards 

Definition 
Implementation 

40 CFR 170 
Agricultural Worker Protection 

Rules 

Repeal of subsection 101, 105, 
109, 201, 405, 501, 503, 507. 
Concerns centered around the 
definition of workers the rule 
would apply to and what actions 
would require advanced training 
Many requirements are 
duplications where protections are 
already provided under FIFRA 
Let glove liner disposal be 
regulated by state worker 
protection rules instead of treating 
as a disposal compliance rule 

Implementation 
Repeal 

40 CFR 264 
Hazard Waste Treatment Standards 

Clarify “assurances of financial 
responsibility” 
Repeal compliance monitoring 
program 

Implementation 40 CFR 60 
Emissions Guidelines 

Clarify guidance to allow for 
maintenance of vehicles according 
to manufacture recommendations 
Clarify units applied to specific 
standards 

Definition 
Reporting 

40 CFR 63 
NESHAP 

Change the level of compliance 
from batch to formulation and 
allow manufacture certification 



   
 

19 
 

Remove double reporting to both 
US EPA and delegated permitting 
authority 

Duplication 40 CFR 64 Reporting requirements 
unnecessary because 40 CFR 70 
covers the same monitoring 

Repeal 40 CFR 70 Remove requirement for Title V 
permit for area sources 

Implementation 
Timing 

NAAQS Allow flexibility for states to 
determine when modeling is 
necessary to determine compliance 
Clarify how to end monitoring 
after attainment 
Lengthen reevaluation period to 
longer than 5 years 

Repeal NOx/SSM SIP Call Full repeal of the call for plans and 
maintain longstanding existing 
rules 

Repeal CERCLA Repeal current proposed rules 

Implementation Clean Air Act Revise interpretation on ethanol 
blends in gasoline vehicles 
Review rules on regional haze 

Implementation Clean Power Plan Allow states to lead with their own 
plans 

Implementation 
Repeal 

Clean Water Act Allow greater flexibility in use of 
funds  
Repeal Veto Authority 

 

One comment, EPA-HQ-OA-2017-0190-32566, provided half of the regulatory 

recommendations, but even this comment caveated support for regulations with reform 

recommendations. Table 5 summarizes the regulatory rule recommendations given in the EPA 

docket. Comments in favor of regulation were generic, expressing a desire to maintain the status 
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quo with few specifics given. The most common recommendations referenced support for the 

Clean Power Plan and Clean Air Act.  

Table 5: EPA Regulatory Recommendations 

Category Section Comment 

Standard Level 40 CFR 60, 70, 71, 98 
Clean Power Plan 

Support of clean energy 
mission 
Statutes support jobs 

Standard Level National Ambient Air Quality 
Standards 

General Support 

Standard Level CAA 110(a)(2)(D) Require full remedy rather 
than partial remedy for cross-
state air pollution rule 

Funding State Grant Programs Maintain funding levels 

 

Where process recommendations were given, they were usually in conjunction with a 

statement supporting the mission of the authorizing statute. For the Clean Air/Water Acts, and 

National Ambient Air Quality Standards especially, agencies supported the idea of cleaner 

energy and requested that rules be enforced, but also offered reforms to make enforcement more 

efficient. Process recommendations, positive or negative, often came in conjunction with more 

specific rule recommendations, indicating that specific rule changes were meant to have an 

impact on the broader process.  

7.3 Other Dockets 

Because relatively few state agency comments were submitted to the Department of 

Education, FEMA and Department of Interior, the sample is not representative of broader state 



   
 

21 
 

agency sentiment. Resultingly, state agency comments are given less attention in this paper but 

are still worth noting  

The Department of Education’s docket received a large number of comments from 

individuals and universities focused on the dear colleague letter on Title IX implementation 

which does not fall under the state implementation procedures I want to focus on in this paper. In 

the entire docket there were only 6 comments from state agencies, summarized in Table 6, with 

one agency commenting twice. Except for the President of the Texas Association of School 

Boards, no individuals signed the comments making it impossible to know if commenters are 

political appointees or career servants in their positions.  

Table 6: Department of Education Commenters - ED-2017-OS-0074 

Agency Governor 

Alaska Department of Education & Early Development Independent 

Florida Division of Vocational Rehabilitation  Republican 

Office of the State Superintendent of Education (DC) Democrat (Mayor) 

Oklahoma Department of Rehabilitation Services (twice) Republican 

Texas Association of School Boards Republican 

 

The recommendations followed the themes of the EPA and DOT dockets. Agencies 

requested reforms to Family Educational Rights and Privacy Act (FERPA) (34CFR 99) reporting 

on students, Rehabilitation Services Administration (RSA) standards (34 CFR 361), and State 

Systemic Improvement Plans. The RSA recommendations were the most detailed, requesting 

changes to specific definitions and standards that affect state implementation. There were no 
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regulatory suggestions, only requests for additional clarifying guidance documents. The only 

process recommendation was to give states greater participation in rule development.  

The Department of Interior docket had only one agency comment from the Wisconsin 

Department of Natural Resources. The suggestions were mostly procedural, asking for various 

sub agencies like the Fish and Wildlife Service to give greater flexibility to states and collaborate 

in rulemaking where states are affected.  

The FEMA comments also asked for greater flexibility to states, specifically citing 

amendments needed to the Stafford Act, 44 CFR 206.252, 36 CFR 800, and general guidance. 

There were no regulatory or process recommendations given in this docket.  

7.4 Biases in the Sample 

The concentration of appointed officials from Republic states gives reason to believe that 

the sample comments are more in favor of deregulation than the true sentiment of all state 

agencies.21 That said, the distribution of comments from republican and democratic led states is 

close to the distribution of republican and democratic states. A greater number of comments 

from non-appointed officials, both democrat and republican, would provide a more 

representative sample.  

Missing from the dockets are state attorneys general who would be responsible for 

judicial challenges to rules, or for taking judicial enforcement actions against parties violating 

regulations. The perspective of these officials would reveal areas for reform where agency 

enforcement actions are not sufficient and where enforcement relies on judicial action.  

                                                           
21 Stuart Shapiro, and Debra Borie-Holtz. The Politics of Regulatory Reform (New York: Routledge, 2013). 
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8. Discussion of Results 

The following subsections present results through the lens of Tullocks and Niskanen’s 

approaches to public administration and Hayek’s contributions on the knowledge and incentives 

facing political decision-makers. 

8.1 Application of Tullock’s Bureaucracy 

Tullock’s work Politics of Bureaucracy examines how information is communicated 

within bureaucracies and what incentives impact individuals within those systems. The principle-

agent problems of an army general understanding everything about every level of his army and 

being able to communicate orders down to a soldier are like those within an agency.22 Instead of 

an army, a governor must manage appointees delegated with the task of implementing their 

political agenda within an agency. Down the line, appointees must manage all the agency 

employees underneath them. Both tasks face the difficulty of communicating information 

through several layers of the bureaucracy. Broadly, this lens can be used to examine management 

and information flow between federal and state agencies, which is the base motivation for this 

paper’s focus on state agencies that enforce federal regulations.23 More minutely, comparing 

comments from different levels within state agencies illuminates how bureaucratic incentives 

differ between appointed agency leadership and career civil servants. 

The recommendations of appointed directors are expected to be follow the political 

opinion of the governor that appointed them who effectively acts as the director’s boss. Civil 

servants have more freedom to disagree with political agendas should their experience enforcing 

                                                           
22 Gordon Tullock, The Politics of Bureaucracy (Washington, D.C: Public Affairs Press, 1965), 301. 
23 Jonathan R. Macey, "Federal Deference to Local Regulators and the Economic Theory of Regulation: Toward a 
Public-Choice Explanation of Federalism," Virginia Law Review 76, no. 2 (March 1990): 267. 
https://doi.org/10.2307/1073203. 
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rules lead them to provide different recommendations. Appointed directors can be directly 

monitored and punished by their appointer for disagreement. Career civil servants on the other 

hand are insulated by the structure of executive agencies and are generally protected from 

dismissal for political reasons.  

Though there only three direct mentions of politics in the comments, the difference in 

incentives for appointees and civil servants appears in the sample of state agency comments. 

Commenters from states with Republican governors gave mostly deregulatory recommendations. 

The few examples of commenters strongly opposed to deregulation came from Minnesota and 

California, states with Democratic governors where such positions are politically popular.  

State agencies are aware of principle-agent problems as they encounter other instances of 

federal agencies delegating duties. One comment points out this problem with contractors 

evaluating state efforts.24  

“[The Federal Transit Administration] does not use its own staff to conduct reviews of state 

transit programs, rather it uses contracted reviewers (consultants) who do not have direct 

experience in managing FTA programs at the federal, state, or local levels.  Thus, many 

times, the assessment of compliance may be inaccurate or overly negative.  Further, 

because the reviewers have a financial incentive to identify as many deficiencies as 

possible (to prove to FTA they are quality reviewers), the task of responding to FTA finds 

can be overwhelming for States.” 

                                                           
24 Quote from comment DOT-OST-2017-0057-0151. 



   
 

25 
 

8.2 Application of Hayek’s Knowledge Problem 

In “Use of Knowledge in Society” Hayek defines the central knowledge problem in 

economics as the “the fact that the knowledge of the circumstances of which we must make use 

never exists in concentrated or integrated form”. This problem is not only a lack of access to 

knowledge, but the inability to coordinate available knowledge in order to centrally plan.25 

Economics and regulation by extension, attempt to capture deviation in economic activity and 

rely on quantifiable measures available without the benefit of a price mechanism to provide 

feedback on effective measurement.26 Even with the best available information, decision makers 

must acknowledge knowledge problems where knowledge is dispersed among individuals 

making it impossible to perfectly capture or design an economic system. 

72 percent of comments and 7 percent of total text described knowledge problems states 

face at all levels of creating and enforcing regulation. In planning, the actions necessary to 

achieve the estimated benefits may be costlier than originally estimated, or the actual benefits to 

a particular action may be less than predicted. Where baseline assumptions prove false, 

economic conditions change, consumers’ preferences change, technology adapts, even a rigorous 

predicted outcome can be inaccurate. Duplication in regulation also appears in promulgation 

where agencies do not have accurate knowledge of other agencies efforts.   

Once a rule is in place, monitoring behavior to assure adherence to the rule requires 

collecting substantial amounts of information, and critically coordinating information to all 

affected parties. There were 51 mentions of reporting from 34.7 percent of comments. Regulated 

entities must accurately understand the rule to avoid penalty for violation, and monitoring 

                                                           
25 F.A. Hayek, "The Use of Knowledge in Society," American Economic Review 35, no. 4, (September 1945): 519-
30. https://doi.org/10.1016/b978-0-7506-9749-1.50005-3. 
26 F.A. Hayek, “The Pretense of Knowledge”, No 1974-2, Nobel Prize in Economics documents, Nobel Prize 
Committee (1974). https://EconPapers.repec.org/RePEc:ris:nobelp:1974_002.  
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entities require two-fold accurate information both on what behaviors are expected of them as 

enforcers of those rules and accurate information on regulated entity behaviors. Where 

information is inaccurate, a violation may be perceived where one does not exist, or behavior can 

be penalized without achieving the intended benefit of the rule. One comment submitted to the 

EPA docket gives a specific example of this kind of error within the Clean Water State 

Revolving Fund (SRF).27 

“The SRF also makes an assumption that a state that does not meet a national average on 

one of the metrics used to measure performance, e.g., number of violations per 

inspection, is failing in that area or needs improvement. The reality may just as easily be 

that the state's program is so successful that their facilities operate at a higher level of 

compliance than the national average and therefore have fewer violations. The SRF 

assumes a negative when a positive is just as likely.”  

Appropriate filtering of information is particularly important where enforcement is 

deferred to states because often the federal government relies on states to inform the federal 

government where enforcement action is necessary, so that the federal agency can identify if the 

state can adequately take enforcement action alone.28 Inaccurate information misdirects agency 

efforts and encourages noncompliance where agencies are overworked and cannot process the 

information they have. As one comment put it “there is no incentive for regulators to find 

consistent compliance among our customers. In fact, identification of violations is a goal. This 

leads to ineffective pursuits such as data mining that identifies companies who properly managed 

their hazardous waste but failed to comply with less significant procedural requirements.”29 

                                                           
27 Quote from comment EPA-HQ-OA-2017-0190-28950. 
28 For example, Consumer Product Safety Commission rules under 15 USC 1194(a) and 15 USC 2073(b)(5).  
29 Quote from comment EPA-HQ-OA-2017-0190-28950 
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One unexpected phenomenon in the comments were requests for changes to federal 

statutes, of which there were 9 recommendations. The commenters were aware that such changes 

would be outside the jurisdiction of the agency reading the comments. However, considering 

federal agencies as messengers to Congress the requests make sense. State agencies can rarely 

communicate directly to congress, but federal agencies have regular contact and can influence 

how Congress writes or amends authorizing statutes. 30 Federal agencies act as a middle manager 

for state agencies and fill a gap in knowledge for Congress about how regulations mandated by 

statute actually play out when implemented.  

8.3 Application of Niskanen’s Budget-maximizing Model 

There were 58 mentions of budget concerns found in 37 percent of comments. Most of 

these referenced grant programs like the EPA’s Performance Partnership Grants commonly 

offered by federal agencies to help fund state action. 31 The common request from the mentions 

were for either additional resources or reduced responsibilities.  

Financial and budgetary incentives are a distinct from the managerial incentives described 

by Tullock. A better description comes from Niskanen’s budget-maximizing model which treats 

bureaucracies as individuals that will attempt to get more funding in order to maximize their 

budgets.32 Including critiques from Jean-Luc Migue and Gerard Belanger, Niskanen presents a 

model where if bureaucrats value their discretionary budget but not output, than the output level 

will be correct but produced inefficiently. It is not clear from the comments alone if agencies 

                                                           
30 Jarrod Shobe, "Agencies as Legislators: An Empirical Study of the Role of Agencies in the Legislative 
Process," George Washington Law Review forthcoming. doi:10.2139/ssrn.2652520. 
31 Examples include EPA Performance Partnership Grants, grants under the ARRA and DOT infrastructure grants. 
Guidance on these documents comes from the Federal Grant and Cooperative Agreement Act of 1977. 
32 William A. Niskanen, "The Peculiar Economics of Bureaucracy," The American Economic  
Review 58, no. 2 (May 1968): 293-305. https://www.jstor.org/stable/1831817. 
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actually value the outputs of regulation they are expected to produce but asking for additional 

resources makes it obvious that states value their budgets. 

For enforcing agencies that receive funding from both legislatures and the federal 

government through appropriations and grants, maximization is most possible by pursuing more 

grants and reimbursement through the federal government. Deregulatory reforms would reduce 

the required output of agencies, effectively increasing their current budgets if their levels stay the 

same, so budgets could increase if either greater funding or deregulation is granted. 33 With such 

a double incentive, a reduction in burdens when budgets are already sufficient would benefit 

agencies, as would increased budgets, even if they are already sufficient. In either case, 

requesting such changes shows that agencies are acting in their own self-interest to maximize the 

utility of their budgets as predicted by Niskanen.  

9. Policy Recommendations 

Based on the themes of agency recommendations I suggest that agencies pursue process 

reforms that resolve the knowledge problems and perverse incentives facing state agencies. 

Reforms that address the underlying process issues could generate cost savings without removing 

popular standards by improving enforcement practices. 

Broadly, federal agencies must acknowledge that while comments illuminate knowledge 

problems faced by state agencies, federal agencies are not free from their own knowledge 

problems. Attempts to concretely measure state agency performance and the impact of rules 

ultimately cannot capture the true reality of every person that is impacted by a rule. Measures of 

                                                           
33 Brian D. Galle, "Does Federal Spending Coerce States? Evidence from State Budgets," Northwestern University 
Law Review 108, no. 3 (2014): 989-1028. https://doi.org/10.2139/ssrn.2150721. 
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performance may measure the wrong action, and measurement just for measurement’s sake is a 

misuse of resources.  

Federal agencies should consider revising standards where state experiences demonstrate 

that the expected result of an enforcement method does not generate the intended benefit. These 

are cases like agricultural worker protection standards, where the group of workers defined in the 

federal rule applies to a greater number of workers than intended, extending to mechanics and 

office workers in addition to field workers that actual interact with pesticides.  

When considering comments from appointed state officials, federal agencies should be 

cautious that recommendations are influenced by the political agendas of governors. Comments 

from civil servants may be less politically biased but are unlikely to capture the full reality of 

rule enforcement if those employees are only in charge of a small division within a larger state 

agency. Comments provided from several divisions within one agency should be compared and 

differences followed up on with that specific state agency.  

Reform to grant systems for states should address complications in reporting compliance, 

applying for grants, and reporting on fund usage that make grants less effective at ensuring rules 

are enforced. Examples include guidance on available funding, streamlining applications, and 

reducing duplication where more than one federal agency provides funding for similar rules. 

Easing these burdens reduces the overall cost of enforcing rules and increases the efficiency of 

federal funds by removing frictional costs caused by double reporting and confusing guidance.  

10. Conclusion 

The value of comments from state agencies that partner with federal agencies to 

implement regulations should not be taken for granted. The sample of comments studied in this 
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paper reveal costs occurring in the process of implementing rules that can be addressed in 

ongoing reforms. Heeding state’s recommendations for reforms will improve enforcement and 

increase their buy-in as stakeholders in the regulatory process.  

With some exceptions, states seem supportive of regulatory reform that reduce costs and 

inefficiencies in implementation. The relatively few recommendations for full repeals of rules do 

not provide large targets for reform that would contribute to the one-in-two-out mandate. But, the 

sample of deregulatory suggestions provides plausible incremental cost reductions that could be 

used in place of whole rule repeals. The Office of Information and Regulatory Affairs (OIRA) 

guidance on implementing regulatory budgeting allows for such cost reductions to contribute to 

an agency’s cost balance.34 

The vocal resistance to standard changes to longstanding environmental statutes like the 

Clean Air Act and Clean Water Act, make these standards unlikely targets for reform. Like the 

example of California’s opposition to National Ambient Air Quality Standards (NAAQS) 

changes, attempts to reform the Clean Air Act and Clean Power Plan will likely meet costly 

opposition from states. The judicial fight itself would be costly and reduce the intended benefit 

reforms might achieve.  

  

                                                           
34 Memorandum M-17-23 from the Office of Management and Budget, OIRA, Guidance on Regulatory Reform 
Accountability under Executive Order 13777, Titled “Enforcing the Regulatory Reform Agenda,” April 28, 2017. 
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-23.pdf. 
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Appendix A: Coding Themes 

Theme Code Description Example Text 

Rule Recommendation Regulatory (RN+) Identifying a particular rule 
mentioned and indicating that 
the commenter wants to keep 
that rule intact, impose a 
stricter standard, or otherwise 
have additional regulation. 

CFR or RIN citations 
Common names e.g. NEPA 
Words like maintain, keep 

Deregulatory (RN-) Identifying a particular rule 
mentioned and indicating that 
the commenter wants 
deregulation or modification of 
that rule. 

CFR or RIN citations 
Common names e.g. NEPA 
Words like reform, modify, 
repeal, update, deregulate 

Regulatory process Process+ Identifying parts of the 
regulatory process independent 
of specific rules but supportive 
of status quo 

I.e. implementation plans, 
communication with federal 
agencies, stakeholder 
discretion. 

Process- Identifying parts of the 
regulatory process independent 
of specific rules and 
recommending reform 

I.e. implementation plans, 
communication with federal 
agencies, stakeholder 
discretion. 

Knowledge Problem KP Identifying instances where the 
expected result of a 
rule/process does not match 
reality or an assumption was 
made incorrectly about how 
local agents behave. 

Ie. Reporting assumed to be 
easier than it really is, 
standardized practices that are 
inappropriate for the area, 
unintended consequences, data 



   
 

34 
 

that cannot be gathered, 
duplication of rules 

Budget Budget Identifying mentions of how 
implementation is funded, 
particularly in relation to 
federal government.  

Grants, matching funds, state 
appropriations  

Cost Cost Identifying specific costs to 
local agents as part of the 
regulatory process. 

Any number figure 
Staffing, reporting, etc. 

Benefits Benefit Identifying specific benefits to 
local agents as part of the 
regulatory process. 

Any number figure given 
Reputation effects, 
employment etc. 

Enforcement Enforcement  Identifying references to 
enforcement actions taken by 
the commenting agent. 

I.e. Imposing fines, court 
actions, investigative actions.  

Reporting Reporting Specific mentions of data 
reporting, independent of 
mentions about a lack of 
ability to identify data to 
gather. 

I.e. Mandated reporting, data 
collection, information request 

Politics  Politics Identifying sentiment on 
political motives in the 
regulatory process 

Mention of politicians, elected 
officials, political involvement 

Key quotes Key quotes Any particularly pithy 
statements that summarize 
themes well.  

Anything that touches on 
multiple themes.  
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Federal Law Federal Law When change is requested to a 
federal statute and the 
commenter recognizes that this 
is outside of the agencies 
jurisdiction. 
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Appendix B: DOT Commenters 

Commenters - DOT OST-2017-0057/ DOT-OST-2017-0069 

Agency Commenter 
Title 

Selection Governor 

Alaska Department of 
Transportation and Public 
Facilities 

Chief Engineer Career Servant Independent 

Arizona Department of 
Transportation 

Director Appointed by governor Republican 

Arkansas Department of 
Transportation 

Director Selected by commission Republican 

Connecticut Department of 
Transportation 

Commissioner Selected by commission Democrat 

Georgia Department of 
Transportation 

  Republican 

Illinois Department of 
Transportation 

Secretary Appointed by governor Republican 

Maryland Department of 
Transportation 

  Republican 

Missouri Department of 
Transportation 

Director Selected by commission Republican  

Nebraska Department of 
Transportation 

Director Appointed by governor Republican 

Nevada Department of 
Transportation 

  Republican 

Ohio Department of 
Transportation 

Administrator,  
Office of Transit 

Career Servant Republican 

Oregon Department of 
Transportation 

Director Appointed by governor Democrat 

Pennsylvania Department 
of Transportation 

Policy Director Staff to secretary, 
secretary is appointed 

Democrat 
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South Dakota Department 
of Transportation 

  Republican 

Texas Department of 
Transportation 

Executive 
Director 

Selected by commission Republican 

Transportation 
Departments of Idaho, 
Montana, North Dakota, 
South Dakota, and 
Wyoming 

  (respectively) 
Rep., Dem., 
Rep., Rep., Rep. 

Washington State 
Department of 
Transportation 

Secretary of 
Transportation 

Appointed by governor Democrat 

 

 

Appendix C: EPA Commenters 

Commenters - EPA-HQ-OA-2017-0190 

Agency Commenter Selection Governor 

Alabama Department of 
Environmental Management 

Chief Non-appointed Republican 

Alaska Department of 
Environmental Conservation 

Commissioner Appointed by 
Governor 

Independent 

Arizona Department of 
Environmental Quality 

Director Appointed by 
Governor 

Republican 

California Air Resources 
Board 

Chair Appointed by 
Governor 

Democrat 

California Air Resources 
Board 

Chair Appointed by 
Governor 

Democrat 

Colorado Department of 
Agriculture 

Commissioner Appointed by 
Governor 

Democrat 

Colorado Department of 
Public Health and 

Radiation Program Manager Career Staff Democrat 
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Environment – Radiation 
Program 

Colorado Department of 
Public Health and 
Environment, Air Pollution 
Control Division 

Director, Air Pollution 
Control Division 

Non-appointed Democrat 

Connecticut Department of 
Energy & Environmental 
Protection 

Commissioner Appointed by 
Governor 

Democrat 

Florida Department of 
Environmental Protection’s 
Water Quality Standards 
Program 

Administrator Career Staff Republican 

Georgia Department of 
Agriculture 

Commissioner Elected Republican 

Georgia Department of 
Natural Resources - 
Environmental Protection 
Division 

Director Appointed by 
Governor 

Republican 

Indiana State Department of 
Agriculture 

Director Appointed by 
Governor 

Republican 

Iowa Department of Natural 
Resources 

Chief Selected by Board Republican 

Kansas Department of 
Health and Environment 

Director, Division of 
Environment 

 

Appointed by 
Secretary 

Republican 

Louisiana Department of 
Environmental Quality 

Assistant Secretary Appointed by 
Governor 

Democrat 

Maine Department of 
Environmental Protection 

Commissioner Selected by 
commission 

 

Maryland Lead Poisoning 
Prevention Commission 

Commission Chair Appointed by 
Governor 

Republican 

Massachusetts Department 
of Environmental Protection 

Letterhead of Governor, 
Lieutenant Governor, 
Secretary and Commissioner 

Appointed by 
Governor 

Republican 

Massachusetts Department 
of Environmental Protection 

Commissioner Appointed by 
Governor 

Republican 
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Michigan Department of 
Environmental Quality 

  Republican 

Minnesota Pollution Control 
Agency 

Commissioner Appointed by 
Governor 

Democrat 

Missouri Department of 
Natural Resources 

  Republican 

Missouri Department of 
Transportation 

Environmental and Historic 
Preservation Manager 

Career Staff Republican 

Nevada Division of 
Environmental Protection 

Administrator Appointed by 
Governor 

Republican 

New Mexico Department of 
Transportation 

Letterhead of Governor, 
Cabinet Secretary and 
Commissioners 

Appointed by 
Governor 

Republican 

North Carolina Department 
of Agriculture and 
Consumer Services 

Commissioner Elected Democrat 

North Carolina Department 
of Environmental Quality - 
Division of Energy, Mineral, 
and Land Resources 

Director Non-appointed Democrat 

North Carolina Division of 
Public Health, Health 
Hazards Control Unit 

  Democrat 

Ohio Department of 
Transportation 

Chief Legal Counsel Career Staff Republican 

Ohio Environmental 
Protection Agency 

Chief, Division of Air 
Pollution Control 

Appointed by 
Governor 

Republican 

Ohio Environmental 
Protection Agency 

Manager Division of 
Environmental Response and 
Revitalization 

Non-appointed Republican 

Oklahoma Department of 
Environmental Quality 

Executive Director Selected by Board Republican 

Pennsylvania Department of 
Environmental Protection 

Acting Secretary Appointed by 
Governor 

Democrat 
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South Carolina Department 
of Health and 
Environmental Control 

Chief Appointed by 
Governor 

Republican 

South Dakota Department of 
Environment and Natural 
Resources 

Secretary Appointed by 
Governor 

Republican 

Texas Department of 
Transportation 

Director of Environmental 
Affairs Division 

Non-appointed Republican 

Texas Railroad Commission Railroad Commissioner Elected by Board Republican 

United States Department of 
Agriculture 

  Federal 

US Department of Defense   Federal 

US Department of Energy   Federal 

Utah Department of 
Agriculture and Food 

Commissioner Appointed by 
Governor 

Republican 

Utah Division of Air Quality Director Appointed by 
Governor 

Republican 

West Virginia Office of 
Environmental Health 
Services 

Director Selected by 
Commissioner 

Republican 

Wisconsin Department of 
Natural Resources 

Secretary Appointed by 
Governor 

Republican 
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